State of Calyifornia
Office of Administrative Law

In re: ‘ NOTICE OF APPROVAL OF EMERGENCY
Department of State Hospitals REGULATORY ACTION
Regulatory Action:

‘Government Code Sections 11346.1 and

Title 09, California Code of Regulations | 11349.6

Adopt sections: - 4020, 4020.1 .
OAL Matter Number: 2017-0807-02

OAL Matter Type: Emergency (E)

This emergency action by the Department of State Hospitals adopts procedures for
updating evaluations under the Sexually Violent Predator Act (Welf & Inst. Code, §§
6600-6609.3).

OAL approves this emergency regulatory actlon pursuant to sec’uons 11346.1 and
11349.6 of the Govemment Code.

-Thls emergency regulatory action is effective on 8/17/2017 and will expire on 2/14/2018.
The Certlflcate of Comphance for this action IS due no later than 2/13/2018.

Date: August 17,2017 W

Nicole C. Carrillo
Attorney

For: Debra M. Cornez
Director.
Original: Pamela Ahlin
Copy:  Amy Whiting
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'EMERGENCY REGULATION ORDER
California Code of Regulations
Title 9. Rehabilitative and Developmental Services
Division 1. Department of Mental Health
Chapter 15. Assessment of Sexually Violent Predators

Adopt new sections 4020 and 4020.1, title 9, California Code of Regulations to read as
follows:

[INOTE: The entire text of sections 4020 and 4020 1 is new language to be added to the
California Code of Regulations]

§ 4020. Evaluations Definitions.

(a) "Necessary" shall mean no more frsquently than annually, with an exception if the
original evaluation(s) wiII bécome older than a year old during the time of trial
under the Sexually Violent Predator Act. |

(b)"‘Originyal evaluation” shall mean either:

(1) Two concurring initial evaluations conducted pursuant to Welfare and
Institutions Code section 6601, subdivision (d); or
(2) Two concurring indebendent evaluations conducted pursuant to Welfare and
Institutions Code section 6601, subdivision (f).
NOTE: Authority»fcited: Sections 4005.1, 4027 and 4101, Welfare and Institutions
Code. Reference: Sections 6601 and 6603, Welfare and Institutions Code; and

Albertson v. Superior Court (2001) 25 Cal.4th 796.

§ 4020.1. Update Evaluations.

(a) The Department of State Hospitals shall perform necessary update evaluations
pursuant to Welfare and Institutions Code section 6603, subdivision (c)(1), on

the original evaluations.
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(1) When update evaluationé of the original evaluations are requested by the
petitioner after a petition is filed, pursuant to Welfare and Institutions Code
section 6603, sUbdivision (c)(1), and two independent evaluations have
previously been assigned to address a difference of opinion post-petition, the
two independenf evaluations and the Criginal evaluations may be updated.

(b) Any time the Department of State Hospitals determines that an eyaluation report -
contains an error, or Whén the Department of State Hospitals obtains or produces
additional pertinent information, it shall authorize the Currently assigned |
evaluators to prepare an addendum.

(c) The Department of Stéte Hospitals shall have the sole authority to desighate

evaluators for update evaluations and replacement evaluations for the petitioner.

(1) Only an evaluator designated by the Department of State Hospitals may
testify on behalf of the Department of State Hospitals. |

(2) The Department of State Hospitals shall replace an evaluator in accordance
with Welfare and Institutions Code section 6603,’ subdivision (c)(2).

(d) Ohly an evaluator designated by the Department of State Hospitals shall have
accesé to a Department of State Hospitals patient’s records for the pUrposes of
conducting an update or replacement evaluation absent a court order.

(e) An evaluator who is no longer available to testify for the petitioner in court
proceedings pursuant to Welfare and Institutions Code section 6603,
subdivision (c)(2), may not be designated by the Department of State Hospitals

to perform an update evaluation.

Page20of3
8/17/2017



(f) If an evaluator who is no longer available to testify for the petitioner in court
proceedings pursuant to Welfare and Institutions Code section 6603, subdivision
(c)(2), is called by a party to testify at trial, costs for the testimony shall be paid
by the party calling the evaluator to testify.
NOTE: Authority cited: Sections 4005.1, 4027 and 4101, Welfare and Institutions

Code. Reference: Sections 6601, 6603, 6604 and 6605, Welfare and Institutions
Code. ‘

Page 3 of 3
8/17/2017



